
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

What Parents and Carers need to know about the Mental Capacity Act &  
 Deprivation of Liberty Law 

 
By Sue Farmer 

 
I am delighted to write this for the Dorset Parent-Carer Council as I am myself a parent of 
a young man with severe learning disabilities.  I am also a Mental Capacity Act Advisor for 
Dorset County Council.  I appreciate that matters related to the law can be confusing. The 
Mental Capacity Act is a very straight forward and it is helpful law which defines a set of 
principles and creates a framework for assessing capacity and for helping those who lack 
capacity to make decisions.  It is a very person centred piece of law which can really help 
those who lack capacity and those who care for them.  The Mental Capacity Act applies to 
people over 16 years old and the ‘deprivation of liberty’ part applies to those 18 years and 
over. 
 
The ‘Principles’ are: 

1. A person must be assumed to have capacity unless it is proven otherwise. 
2. Everyone should be given all the help and support they need to make a decision 

before anyone concludes that they can not make their own decisions. 
3. People are allowed to make what might be seen as unwise or eccentric decisions 

and this alone is not evidence of a lack of capacity. 
4. Any actions or decisions made on behalf of someone who lacks capacity must be 

made in their best interests. 
5. And finally any actions or decisions should aim to be the least restrictive in terms 

of the person’s rights and freedom of action. 
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Put simply, you have mental capacity if you’re able to make your own decisions. The MCA says that 

a person is unable to make a particular decision if they cannot do one or more of the following four 

things: 

Understand information given to them 

Retain that information long enough to be able to make the decision 

Weigh up the information available to make the decision 

Communicate their decision. 

 

 



Having said that we must presume that everyone has capacity then it is necessary to know 
how to determine capacity? 
 
‘Capacity’ is decision, date and time specific. It is not okay to make a general statement 
that someone lacks capacity.  Capacity has to relate to a specific issue and / or decision.  A 
capacity test is essentially a set of questions that need to be answered. 
 
Initially, does the person have a disturbance or impairment to the functioning of the mind 
or brain?   This could be permanent or temporary and may be due to a learning disability, 
a brain injury, illness, intoxication due to drugs or alcohol etc. 
 
If there is no disturbance or impairment then the Mental Capacity Act can not be used.  
 
If they do have that disturbance then the following four questions have to be asked and 
failure on any one would mean that the person is deemed to lack capacity.  
 

1. Does the person understand the decision that they are required to make? 
 

2. Can the person retain the information for long enough to make a decision? 
 

3. Can the person demonstrate a reasonable understanding of the essential issues 
related to the decision?  Can they show that they can use the information, be able 
to balance and weigh some of the essential issues in order to make the decision? 

 
And finally  

4. Can the person communicate their decision? 
 
Failure on any one of the point means that they lack capacity as long as the principles 
have been properly followed.  If a person is deemed as lacking capacity to make a decision 
then a decision can be made on their behalf in their ‘best interest’.  As parents and carers 
you have a key role in that ‘best interest’ decision making process because you know that 
person very well and you are in the best position to know what they want for themselves 
and how they want to live their life.  Other people may be involved in ‘best interest’ 
decisions for example doctors, nurses, social workers and even paid carers if they know 
some one very well. 
 
A ‘best interest’ decision should be a balanced decision which takes into account in equal 
measure the social, emotional, welfare, ethical and medical issues relating to the decision.  
The person’s wishes and feelings should be core to the process as should the views of 
parents and carers.  If as parents and carers you find yourself in a position where 
professionals disagree with you over a best interest decision and it relates to a significant 
decision such as where a person lives then these cases should be put before the Court of 
Protection. 
 
In 2009 the government added the ‘Deprivation of Liberty Safeguards’ to the Mental 
Capacity Act. This introduced an expectation that if someone was being deprived of their 
liberty in a hospital, nursing home or a care home then they may need these safeguards.  
It was complicated and hard to work out who was legally being deprived of their liberty, 
but from March 2014 this all changed with changes in case law.  
 



 
The situation is now very clear. If someone lacks capacity to make a decision about where 
they live and if they are living in a care home, nursing home or hospital, and if they are 
subject to continuous supervision and control and they are not free to leave,  then they 
are deemed as being ‘deprived of their liberty’.  
 
This now means that a very large number of people in care homes are being deprived of 
their liberty and a ‘deprivation of liberty safeguard’ is needed (often referred to a DoLS), 
this is a positive thing despite the fairly emotive language.  It is an external check by a 
‘Best Interest Assessor’- (BIA), usually a social worker or nurse who is specifically trained 
and who is not normally involved in the persons care and a doctor. They make sure that 
the placement is in that person’s best interests and that they are not being more 
restricted than they need to be.  As families you should be contacted by the BIA for your 
views and opinions and this will be reflected in the report.  
 
An additional safeguard is that a representative needs to be appointed for the person. 
This has to be someone who is able to visit the person on a reasonably regular basis. They 
have to be willing to ask questions about the person’s welfare and they may have to be 
willing to challenge the placement itself if doubts exist that the placement was in the 
person’s ‘best interests’. The representative can be a family member or friend, but it could 
be an Independent Mental Capacity Act Advocate (IMCA) or other similarly qualified 
independent advocate paid to take on that role.  IMCAs still consult with family and as 
their views important. IMCAs have specialist training and are completely independent so 
they can be very helpful and supportive especially if there are any concerns about a 
placement. 
 
A ‘Deprivation of Liberty Safeguard’ will be granted by the local authority for up to a year 
but it is common to grant for shorter periods especially at the start of placements.  
 
There are more changes happening soon which will impact on people who are living in 
‘Supported Living’ accommodation and even those with their own tenancies if the care 
package is very restrictive. A similar process to the Deprivation of Liberty Assessments will 
happen but information will have to be collated and put before the Court Of Protection. 
The Mental Capacity Act Team in Dorset will be able to give you more information when 
we have. 
 
This may all sound very complicated but I would really like to assure you that most people 
find the Mental Capacity Act extremely helpful especially when making difficult decisions.   
As parents you have probably been used to all the decision making for your son or 
daughter as they have been growing up. It is natural for this to seem like a big step and 
you may fear that decision making is being taken away from you. But this should really not 
be the case. This law protects vulnerable people and their rights. 
 
The Mental Capacity Act Team in Dorset has a website, search ‘Mental Capacity Act 
Dorset’ and you should find us.  We publish a regular newsletter and we try and keep the 
website updated.  You can find us at: http://www.dorsetforyou.com/mental-capacity-act   
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